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J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that one, Md Jaban 

Ali lodged an FIR in Mahabhairob Police Outpost, stating that on 

5.11.2005 at about 8.30 AM, Narayan of Gotlong came to his 

house and informed him that Sukur Ali and Abdul Salam had left 

his son, Md Billal Hussain dead in a marshy land near Nurbari T.E 

by cutting him with a khukuri and that people had assaulted 
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them and had left the said two persons unconscious near the 

place of occurrence. The informant further stated that on his 

arrival at the place of occurrence, he found his son lying dead. 

The same was registered as Tezpur P.S Case No. 883/2005. 

 

2. After due investigation, charge-sheet was submitted 

against the accused  (i) Abdul Salam (ii) Sukur Ali, under 302 

IPC. 

 

3. The accused entered appearance and after observing 

necessary formalities, the offence being u/s 302 IPC, was 

committed to the Court of Sessions for trial by the Ld Sub-

Divisional Judicial Magistrate (Sadar), Tezpur.   

 

4. After hearing both sides and on perusal of the police 

report furnished u/s 173 of the CrPC, formal charge u/s 302 IPC 

was framed, read over and explained to the accused persons to 

which they pleaded not guilty and claimed to be tried. Hence, this 

trial. 

 

5. In support of the case, the prosecution examined 9 (nine) 

witnesses and defense examined none. The plea of defense is of 

total denial.  

 

6. After closure of the prosecution evidence, the accused 

persons were examined u/s 313 of the C.R.P.C. wherein they 

denied the accusation leveled against them. Both the accused 

persons stated that on the day of occurrence while Md. Abdul 

Salam was busy grazing cows, suddenly Adivasi people came, 

caught and started beating Md. Abdul Salam saying that he had 

killed somebody. On learning about the same, when Sukur Ali 

(father of Abdul Salam) came and tried to save his son, he too 

was beaten up by them. 
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POINTS FOR DETERMINATION 

 

Whether the accused persons intentionally and knowingly 

committed murder of Billal Hussain ?  

 

7. I have carefully examined the evidence on record and 

heard arguments of both sides. 

 

 

DECISION  AND REASONS THEREOF 

 

8.  P.W. 1, Md Jaban Ali deposed that on the day of 

occurrence, he heard a commotion and came to know that his 

son, Billal Hussain was lying dead in a pit beside a Shimalu tree 

in a tea garden near Paruwa. He further stated that looking at 

the dead body of his son, Billal Hussain, he could see that his son 

was brutally put to death. He further stated that he learnt that 

the police had arrested two persons even before he reached the 

place of occurrence. PW 1 further stated that he lodged FIR, 

police carried out inquest on the dead body of his son and 

thereafter the dead body was taken for autopsy. PW 1 further 

deposed that his son, Billal Hussain used to be in the company of 

Abdul Salam and therefore he suspected that Abdul Salam had 

killed his said son. P.W. 1 further stated that people in the 

vicinity of the place of occurrence had seen Billal being 

murdered.  

 
9. In his cross-examination PW-1 stated that except the two 

accused persons, rest of the people living in the area near 

Paruwa, belonged to the Adivasi community. PW 1 admitted that 

50-60 Adivasi families live in the surrounding area where the 

dead body was found. He stated that a two feet wide pit was 

there under the Shimalu tree and there was about 6 inches deep 

water in the said pit.  PW-1 further stated that the Adivasi had 

once burnt his house and the accused persons had filed a case in 

respect of the said incident against the Adivasis. PW-1 stated 



                                   

Page 4 of 15 

 

that his son Billal and accused Abdul Salam had been good 

friends and there had never been any dispute between them. The 

two of them used to work in the same bakery. At the time of the 

incident his son, Billal (since deceased) was aged about 14 years. 

PW-1 further stated that Billal used to stay and work in the 

bakery whereas, accused Abdul Salam used to reside at his 

residence and work in the bakery. Paruwa Tea-garden, stated 

PW1, was ½ km away from the bakery. He further stated that 

Narayan, an Adivasi boy who also worked in that bakery raised 

hue and cry and informed him about the incident. He further 

stated that he went to the place of occurrence after 7 PM and at 

that time, he did not see anyone there. The FIR, he said, was 

written by a women police personnel of Mahabhoirab Outpost. 

PW-1 stated that he suspected accused Abdul Salam because 

Billal and accused Abdul Salam always used to be in each other’s 

company. PW-1 stated that he did not know the names of the 

persons who had witnessed the incident. 

  

10. P.W. 2, Sri Jinaram Nayak, village headman, deposed that 

on the date of occurrence, someone had cut Billal Hussain and 

fled away. He further stated that he was present when police 

held inquest on the dead body of Billal. PW 2 proved the Inquest 

Report as Ext 1. He further stated that the police had recovered 

the sheath of the khukuri and the same was seized vide Ext-2, 

Seizure List. The said witness was declared hostile at the 

instance of the prosecution. 

 

11. In cross-examination by the prosecution, PW 2, denied 

having stated before the police that on 5.11.2005, on hearing 

hulla that a person had been cut, he went to see and people 

assaulting Abdul Salam and saying that Abdul had killed Billal @ 

Billaluddin by cutting him with a khukuri. He denied that he 

stated before the police that Motilal Gaur had told him that when 

Motilal had gone for grazing cows in the field near Nurbari Tea 

garden, Motilal had seen Abdul Salam leading Billal towards the 

tea garden and on reaching the centre, Abdul Salam took out a 
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dagger and started hacking Billal, whereupon Billal fell down. 

Thereafter, Motilal raised a commotion, hearing which, Manorama 

Das and Bhakta came running. Thereafter Abdul Salam rushed 

towards them with a Khukuri, whereupon they ran away. Abdul 

Salam ran towards the village and the villagers caught hold of 

him and gave him a thrashing. When Sukur Ali tried to save his 

son he too was beaten up by the villagers. Motilal had informed 

him that he had seen Abdul Salam cut Billaludin with a khukuri. 

Motilal Nayak had said the same to Bhakta Nayak and Manorama 

Das and the other villagers.  

 

12. In the cross-examination by the defense, PW-2 stated that 

he was the village headman of Paruwa village. PW-2 denied 

having made the statement being attributed to him by the police 

and stated that he did not know from where the police had 

brought the article which they seized vide Ext.2. 

 
13. PW 3, Dr Hiranjan Saikia deposed that on 5.11.2005,  he 

conducted post mortem on the dead body of Billal and found 

incised cut injury, four in numbers on the left side of neck and 

face and left wrist joint. The said injuries included the left 

forearm injury by which its bone was completely cut. The 

following cut injuries were detected by PW 3 : 

(i) Larynx and trachea transacted by incised cut injury.  

(ii) Incised cut injury on left side of the neck and mandible region 

extending up to larynx and oesophagus. 

(iii) Incised cut injury on left wrist joint including complete bone 

cut. 

(iv) Mouth and pharynx were transacted 

 

 PW 3 stated that in his opinion death was due to ante- 

mortem hypothermic shock and respiratory failure following cut 

injury. PW 3 exhibited post mortem report as Ext 3. The defence 

declined to cross examine PW3. 
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14. PW 4, Bhakta Nayak @ Rajesh Nayak  deposed that he did 

not know the deceased Billaluddin and that he knew nothing 

about the incident, he denied have given any statement to the 

police. PW 4 was declared hostile at the instance of the 

prosecution. 

 

15. In cross-examination by the prosecution, PW 4, denied 

that he had stated before the police in the following manner, that 

is, on the date of the incident while he was grazing cattle along 

with Motilal Nayak (PW 2), he saw Abdul Salam cut Billaluddin 

with a khukuri. He along with Manorama and Motilal raised a 

commotion and at that time, Abdul Salam came charging at them 

with the khukuri, where-upon they ran towards the village.  

Villagers arrived, apprehended and beat up Salam. When Sukur 

Ali tried to save him, he too was beaten up. Sukur Ali had not 

killed Billaluddin. Billaluddin was cut to death by Md. Abdul Salam 

which he had himself seen.  PW-4 denied that he had narrated 

the true facts to the police and that he had concealed the truth in 

the Court, in order to save the accused person. In cross-

examination by the defense he reiterated that the police had not 

recorded his statement. 

 

16. P.W. 5, Sri Suchen Debnath @ Susen Devnath deposed 

that he had seen Billal’s  dead body lying in the field on the side 

of a rivulet. He stated that he did not know who killed Billal and 

how he was killed. PW-5 too was declared hostile at the instance 

of the prosecution. 

  

17. In cross-examination by the persecution PW 5 denied 

having stated before the police that, on 5.11.2005, at about 7.30 

AM, he was in his house and on hearing a commotion to the 

effect that a person had been cut at Paruwa grazing ground, he 

went there and saw people were slapping and boxing Abdul 

Salam. On inquiry, Bhakta informed him that Salam hacked Billal 

by a khukuri and when Bhakta and Motilal raised a commotion, 

the accused person rushed towards them with a khukuri. Bhakta 
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further informed him that thereafter villagers caught the accused 

persons and gave them a beating. Bhakta had stated before him 

that Bhakta had himself seen Abdul Salam cut Billal and that 

Sukur Ali had not cut Billal. PW-5 denied that he had deposed 

falsely in the Court and admitted that he had signed the inquest 

report and the seizure list.  

 

18. In cross-examination by the defence PW-5 stated that the 

sheath of the khukuri was not been seized in his presence. He 

stated that the police had obtained his signature in a blank 

paper. He further stated that the accused persons were not 

related to him and that he had not concealed anything.  

 

19. PW-6 Motilal Nayak stated that he did not know the 

deceased, nor did he know when he died or who killed him. He 

too was declared hostile at the instance of the prosecution.  

 

20. In cross examination by the prosecution, PW-6 denied 

having stated before the Investigating Officer that, at 7.30 am on 

5.11.2005, when he along with  Bhakta Nayak had gone to check 

upon the cows in the field, he had seen Abdul Salam take 

Billaludiin towards the pitani and when Billal reached there, Abdul 

Salam took out a khukuri and hacked Billal with a khukuri. After 

which, Billal fell down. About that time he (PW6), Manorama and 

Bhakta, raised a commotion. Whereupon, Abdul Salam came 

charging towards them with the khukuri and they ran towards 

the village. Villagers beat Abdul Salam and left him unconscious 

as he had cut Billal. He had himself seen Salam cut Billal with a 

khukuri. In cross-examination by the defence PW-6 stated that 

he did not know the deceased nor had he ever seen him.  PW-6 

stated that he had seen the deceased being assaulted and that at 

the time of occurrence the deceased was aged about 10-12. PW-

6 further stated that he did not know the name of the person 

who had assaulted. PW 6 stated that he had given the statement 

before the police as tutored by the police.  
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21. PW 7, Smt. Manorama Das deposed that she knew the 

two accused persons. She stated that she had not seen Billal 

being killed nor did she know who killed and when. The said 

witness too was declared hostile.  

 

22. In cross-examination by the prosecution, PW-7 denied 

having stated  before the police that she saw Abdul Salam hack 

Billauddin with a khukuri and when she along with Bhakta and 

Motilal raised a commotion, Abdul Salam came charging at them, 

they ran towards the village, the villagers caught hold of  Abdul 

Salam and thrashed him. When Sukur Ali came to save his son 

he too was thrashed by the villagers whereby he became 

unconscious. That she not seen Sukur Ali cut Billaluddin but she 

had herself seen Abdul Salam cut Bilalluddin to death. In cross-

examination by the defence she stated that she had seen the 

accused for the first time on the date she adduced her evidence.  

 

 

23. PW 8, Sri Kunjalal Patar, who at the relevant time was 

posted as the In-charge of Mahabhairob OP, deposed that he had 

collected the post mortem report in connection with the instant 

case and the rest of the investigation having already been 

completed, he submitted charge-sheet against the accused 

persons u/s 302/34 IPC vide Ext. 4. The defence declined to 

cross-examine PW 8.  

 

24. P.W. 9, Sri Nanda Ram Das, Investigating Officer deposed 

that on receipt of FIR lodged by Jaban Ali, the same was 

registered as Tezpur P.S Case No.883/05. He testified that he 

went to the place of occurrence at Poruwa grazing ground. There, 

he found a gathering of people and he also found both the 

accused persons, lying unconscious because of being beaten up 

by the public. PW 9 stated that he sent both the accused persons 

for medical treatment. Finding Billal’s body in a pit, he picked up 

the same and also seized the sheath of the khukuri (Mat Ext. -1), 

at the place of occurrence. PW 9 sent the dead body for autopsy. 
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In cross-examination by  defence he stated that he received the 

FIR at 9 am on 5.11.2005 and proceeded to the place of 

occurrence at 9.10 am. PW 9 stated that the 

pitani/swamp/marshy land in which the incident had taken place 

was inside Nurbari tea garden. PW 9 stated that he had found the 

dead body in the said swamp and that he had examined the 

witnesses at the place of occurrence on the same day. He 

admitted that he had not examined any person by the name of 

Narayan who had been named in the FIR nor had he examined 

the writer of the FIR or any person from Nurbari tea-estate. PW 9 

stated that near the place of occurrence, the quarters of the 

garden staff and labourers were situated and that there was no 

paddy field or grazing ground near the swamp. PW 9 stated that 

the swamp/marshy land itself looked like a grazing ground. PW 9 

admitted that he had not produced the cover of the khukuri 

before the Ld CJM. He denied that witnesses Jinaram (PW-2), 

Suchen (PW-5) and Manorama(PW-7) had not given any 

statement before him and in the manner in which he had 

recorded their statements.   

 

25. Ld Counsel for the defence has argued that the FIR lodged 

by PW-1,  the father of the deceased was only on the basis of 

suspicion. Ld Counsel for the Defence submits that there is 

discrepancy in evidence of the witnesses as to the place of 

occurrence. Ld Counsel submits that though prosecution has tried 

to rely upon the alleged statement of the said witnesses before 

the Investigating Officer, but the said version before the IO too 

cannot be believed in view of the fact that the IO admitted that 

there was no ‘grazing ground’ near the place of occurrence. Ld 

Counsel for the Defence submitted that there being no grazing 

ground near the place of occurrence, the alleged statements of 

PW-4, PW-6 and PW-7 before the IO that they had gone to graze 

cows and saw the occurrence is totally unbelievable.  
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26. Ld Counsel submits that it has come on record that the 

house of the accused persons was surrounded by Adivasi 

community, who had burnt the house of the accused persons 

leading to institution of a case by the accused, Sukur Ali against 

the said Adivasi persons. Hence, submits the Ld Counsel for the 

defence, unknown miscreants from Adivasi Community have 

falsely implicated the accused persons in the instant case. 

 

27. From a careful scrutiny of the materials on record, it is 

crystal clear that the accused Sukur Ali, father of co-accused 

Abdul Salam, reached the place of occurrence on coming to learn 

that his son was being beaten up by the villagers and when 

accused Sukur Ali tried to save his son, he too was beaten up. All 

the witnesses have deposed as such and none of them have 

implicated accused Sukur Ali. In fact, PW-4 and PW-7 had stated 

before the IO that they had not seen accused Sukur Ali hack 

Billal and the statement of PW-7 was duly confirmed by PW 9 

(the I/O).  

 

28. Coming to the culpability of the other accused Abdul 

Salam, it is seen that each of the witnesses, being PW-4, PW-6 

and PW-7 categorically deposed before the Investigating Officer 

that accused Abdul Salam had hacked Billal @ Billaluddin with a 

khukuri and when they raised a hue and cry, the said accused in 

turn, charged them with the khukuri, whereupon they ran 

towards the village. They had further stated that the said 

accused was thereafter apprehended by the villagers and beaten 

up. When accused Sukur Ali came to save his son, he too was 

beaten up. The version of the said three witnesses was fully 

supported by PW-2 and PW-5 before the I/O, in as much as PW-2 

stated that PW-6 had informed him about the incident and PW-5 

stated that PW-4 had informed him about the incident.  

 

29. All the said witnesses, that is, PW-4, PW-6 and PW-7 who 

stated before the I/O that they had witnessed the occurrence and 

PW-2 and PW-5 who stated before the I/O that they were 
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informed about the occurrence by the said persons, have turned 

hostile before the Court, for reasons best known to them. 

 

30. From the evidence of PW-9 , the Investigating Officer, it is 

seen that the prosecution has only confirmed the statement of 

Jinaran Nayak (PW 2), Susen Debnath (PW 5) and PW-7 (Smt 

Manorama Das). However, the statements of PW-4 (Bhakta 

Nayak), PW-6  (Motilal Nayak) have not even been brought to 

the notice of the I/O. In the absence of the latter, the 

confirmation of the statements of PW 2 and PW 5 is not much of 

significance. 

 

31. What therefore remains to be appreciated is the evidence 

of PW- 7 (Smt Manorama Das), the Medical Officer and the IO. In 

the absence of confirmation of the statements of PW 4 and PW 6 

(for whatever reason it may be, inadvertence or otherwise), 

whether there is any material on record to cogently establish the 

guilt of the accused, Abdul Salam, needs to be dealt with. 

 

32. The presence of the accused Abdul Salam, at the place of 

occurrence is not in doubt. That the accused, Abdul Salam was 

beaten up by the villagers and sent to the hospital by the police, 

is also established and admitted. 

 

 

33. Both the accused persons, in their statement u/s 313 CrPC 

have stated that accused Abdul Salam had gone to graze cows. 

Thus, the attempt of the defence, through the Investigating 

Officer, to suggest that there was no grazing ground and that 

PW-7 (and for that matter even PW-4 and PW-6) could not have 

been present in and around the place of occurrence, stands 

belied. 

  

34. Again, in his statement u/s 313 CrPC accused Abdul Salam 

has totally denied having known Billal, whereas PW 1 clearly 

deposed that accused Abdul Salam and his deceased son Billal 
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were co-workers in a bakery and used to share each other’s 

company. There is nothing on record, not even a suggestion to 

the said witness, that the deceased and the accused Abdul Salam 

were not known to each other. 

 

35. The insinuation of the defence that Adivasi people in the 

neighborhood committed the crime is too vague. PW-1 has stated 

that the accused Abdul Salam and his deceased son, Billaluddin 

used to work in the same bakery and they used to be in each 

other’s company. PW 1 further deposed that, his son Billal (since 

deceased) used to stay in the Bakery itself whereas, the accused 

Abdul Salam resided at home and worked in the bakery.  On the 

day of occurrence too, Billal was seen in the company of accused 

Abdul Salam as stated by PW 7 before the IO. That the Adivasis 

in the neighbor-hood would know that Billal would be present in 

the field at that particular time (when Billal was known to be 

residing and working in the bakery) and that they would hack 

Billal on that day and time and thereafter falsely implicate the 

accused persons, is highly in-comprehendible and unbelievable.  

 

36. PW-7, had stated before the IO that accused Abdul Salam 

hacked Billal with a khukuri and thereafter when they (PW-4, 

PW-6 and PW-7) raised a commotion, the said accused charged 

towards them with the khukuri. The medical evidence shows that 

the injuries on the body of Billal could have been caused by a 

khukuri, which is a sharp weapon. It is seen that only the cover 

of the khukri was seized by the Investigating officer. Though PW 

2 admitted the factum of seizure and inquest, PW 5 stated that 

his signature was obtained in blank paper. Non-seizure of the 

weapon in itself cannot be fatal for the prosecution, if the other 

evidence on record cogently establishes the case of the 

prosecution without reasonable doubt. 

 

37. It is established principle of criminal jurisprudence that 

suspicion however grave, cannot take the place of proof. It is not 

to be doubted that the deceased was found dead in the pitani 
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with fatal incised cuts on the neck which could have been caused 

by khukuri but the prosecution has miserably failed to connect 

the commission of the offence with that of the accused, Abdul 

Salam. As stated herein above, though this Court has held the 

story woven by the defence to be not believable but the same, 

per se, cannot be held against the accused. As burden, lies on 

the prosecution to establish its case beyond reasonable doubt.  

 

38. In the instant case from an appreciation of the evidence 

on record, it is seen that it would not be prudent to hold accused 

Abdul Salam guilty of the charges on the basis of the sole 

testimony of PW-7 before the Investigating Officer and in 

absence of any other corroborating factor which points at nothing 

but the culpability of the accused. 

 

39. In view of the discussion herein before, this Court is of 

the considered view that the prosecution has failed to bring home 

the charge against the accused persons. 

 

40. In the result, this Court holds that accused, Sukur Ali 

and Abdul Salam, are not guilty of the offence charged and, as 

such, they are acquitted of the charge u/s 302 IPC and set at 

liberty. 

 
41. Bail bond executed by the said two accused persons and 

their surety are extended for next six months as per the 

provision of section 437A Cr.P.C. 

 

42. Considering the facts of the instant case, this matter is 

not referred to District Legal Services Authority for granting 

compensation u/s 357A Cr.P.C.  

 

43. Send a copy of the order to Learned District Magistrate, 

Sonitpur u/s 365 Cr.P.C.   
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 The judgment is signed, sealed and pronounced in open 

court, in the presence of both sides, on this the 14th day of 

August, 2014.                

 

     Additional Sessions Judge No. 2, 

                Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1: Md Jaban Ali   

 P.W. 2: Sri Jinaram Nayak  

 P.W. 3: Dr Hiranjan Saikia 

 P.W. 4: Sri Bhakta Nayak @ Rajesh Nayak  

 P.W. 5: Sri Suchen Debnath @ Susen Devnath 

 P.W. 6: Sri  Motilal Nayak 

 P.W. 7: Smt. Manorama Das  

 P.W. 8: Sri Kunjalal Patar  

 P.W.  9: Sri Nanda Ram Das  

 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL  

4. Prosecution Exhibits  

 Ext. 1: Inquest Report 

 Ext. 2: Seizure List  

 Ext. 3: Post Mortem Report    

 Ext. 4: Charge Sheet 

 Ext. 5: FIR 

 Ext. 6: Dead Body Challan 

 Ext. 7: Statement of PW 2 (Proved in original)  

 Ext 8: Statement of PW 5 Susen Debnath  

                 (Proved in Original)  

 Ext 9: Statement of PW 7 Manorama Das  

  (Proved in Original) 

 Ext 10: Sketch Map 

5. Defence Exhibits : NIL 

6. Material Exhibits:  

Addl. Sessions Judge No.2 

 Sonitpur, Tezpur 

  

 

 

 


